
  

  

 

 

 
 

 
 

March 2017 

The New Belgian Security Act – Amended and Postponed 

 
The Belgian act of 11 July 2013 with regard to security rights on movable assets (the “Security Act”) is not 

yet in force. Implementing regulations were expected to organize the pledges register and to correct some 

inaccuracies and loopholes. 

The Belgian Law of 25 December 2016 (the “Law”) amends the Security Act to ensure its effective 

implementation and postpone (once more) its entry into force. In an effort to harmonize the regime of 

security rights on movable assets, the Law also amends other regulations such as the Law of 15 December 

2004 concerning financial collateral arrangements, the Registration Duties Code and the Law of 3 August 

2012 relating to various provisions in order to facilitate the mobilization of receivables in the financial sector. 

1. Main changes to the Security Act 
 

The Law provides for a number of substantial changes to the Security Act which can be summarized as 

follows: 

 

 The date of entry into force of the Security Act is postponed the latest to 1 January 2018 (Article 

109 Security Act). This measure was necessary because the pledges register, which is the 

cornerstone of the new regime organized by the Security Act, is not yet effective. To the extent that 

the pledges register would become operational earlier, the Belgian Government has agreed to bring 

the Security Act in force before 1 January 2018. 

  

 The Law expressly clarifies that the pledgee benefits from a preferential right equivalent to the lien 

referred to in Article 12 of the Mortgage law (Article 6 Security Act).  

 



  

 2 / 5 

 Express confirmation is given that a pledge may be created on all movable assets, even if the latter 

qualify, for civil law purposes, as immovable assets as a result of their intended use (“immeubles 

par destination / onroerend door bestemming”) (Article 12 Security Act). 

 
 The possibility for the pledgee to give its pledge in pledge to his own creditor(s) with the consent of 

the pledgor (“réengagement / herverpanding”), which was no more possible, is reinserted in Article 

19 of the Security Act. 

  

 It will not be possible to register pledges on receivables in the future pledges register (Article 20 

Security Act). The Security Act provided for two different ways to ensure the enforceability of 

pledges on receivables, being (i) the registration in the future pledges register and (ii) the 

dispossession. Because the Security Act cannot lead to an increase of the required formalities (set 

out in Article 1690 of the Civil Code), the legislator has decided to suppress the possibility to 

register pledges on receivables in the pledges register. This change is regrettable. Indeed, the 

registration was only an option and, in addition, the fact that pledges receivables will not appear in 

the pledges register will limit the usefulness of such register as it will not list exhaustively all pledges 

created on the assets of a debtor. 

 

 The Security Act’s provisions relating to the pledges register (Article 26 of the Security Act) and the 

registration (Article 29 of the Security Act) have been amended to allow the optional registration 
of retention of title clauses on moveable assets which became immovable assets through 

incorporation (“immeubles par incorporation / onroerend door incorporatie”). Such a possibility was 

provided for in Article 71 of Title XVII of Book III of the Civil Code relating to the registration of 

retention of title clauses, but the latter had still to be implemented.  

 

 The information to be mentioned in the pledges register are clarified in Article 36 and 37 of the 

Security Act. We note in particular : 

 
(i) with respect to the identity of the pledgee and the pledger: (i) in case of a natural person, 

mention of the name, first surname or two first surnames, country, postal code and 

commune of principal residence and, if available, enterprise number; in the absence of 

enterprise number, National Registry number and date of birth; (ii) in case of a legal person, 

mention of the name, legal form, country, postal code and commune of registered office 

and, if any, its enterprise number. 

(ii) the assignments of the registration of pledges (or of a retention of title clauses) and the 

assignment of the rank relating to a registered pledge will have to be registered (which will 

trigger the payment of fees).   

  

 The pledgor should obtain the pledgee’s consent for any withdrawal or change to the data 

registered in the pledges register. The possibility for the pledgor to contact the Mortgage Service to 

correct an error appearing in the pledges register has been withdrawn. Any disagreements 
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between pledgor and pledgee relating to erroneous data will have to be brought before the 

courts. 

 

 The full access by the public to the pledges register is the cornerstone of the new regulation (Art. 40 

Security Act). A similar system of publicity already exists in respect of rights in rem on immovable 

assets and pledges on business assets though the Mortgage Register (« Registre des 

Hypothèques/Hypotheekregister »). The Belgian Commission for Protection of Privacy has advised 

limiting the access to the pledges register to persons with a legitimate interest. In the former version 

of the Security Act, such an access was therefore exclusively granted to the pledgors, the pledgees 

and certain categories of persons or institutions to be listed in a Royal Decree. The Law now 

provides for a general access by the public. However, access will be free only for the pledgors, the 

pledgees and others categories of persons or institutions to be listed in a Royal Decree. A fee to be 

fixed in a future Royal Decree will be due by all other persons to access the pledges register. 

  

 The deadline to bring a dispute concerning the allocation of the proceeds before a court is 

reduced from one year to one month as of the enforcement notification (Art. 64 Security Act). A 

one-year statutory deadline was considered too long in view of legal certainty and potential 

difficulties relating to the burden of proof. Interested persons to whom the enforcement is not 

notified will have three months as from the end of the enforcement process to file a claim before the 

court. 

 

 Article 107 of the Security Act provides for transitory provisions to transfer to the future pledges 

register, with their rank being maintained, the existing registrations relating to (i) agricultural 

privileges as registered in accordance with the Law of 15 April 1884 on agricultural loans and (ii) the 

pledges on business assets registered in accordance with the Law of 25 October 1919, provided 

that such a registration takes place within a period of twelve months after the entry into force of the 

Security Act.  

 

 Similarly, pledges on intangible assets (other than receivables) duly created before the entry into 

force of the Security Act remain valid. No transfer of registration is organized.  

 

The Law also provides for certain formal changes which were required as a result of the evolution of the 

Belgian legislation since the adoption of the Security Act in 2013. For example:  

 

(i) references to the « Law of 6 April 2010 on market practices and consumer protection »1 are 

replaced by references to the « Code of economic law »; 

(ii) in the Collateral Law, references to the « Law of 22 March 1993 concerning the status and 

financial control of credit institutions »2 are replaced by references to the « Law of 25 April 2014 

concerning the status and financial control of credit institutions »3;  

                                                        
1 Loi du 6 avril 2010 relative aux pratiques du marché et à la protection du consommateur / wet van 6 april 2010 
betreffende marktpraktijken en consumentenbescherming. 
2 Loi du 22 mars 1993 relative au statut et au contrôle des établissements de crédit / wet van 22 maart 1993 op het 
statuut van en het toezicht op kredietinstellingen. 
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(iii) references to the « Mortgage Loan of 4 August 1992 »4 are replaced by references to the « 

Code of economic law »; and  

(iv) references to the « the Law of 12 June 1991 on Consumer Credit »5 are replaced by references 

to the « Code of economic law ». 

 

2. Changes to the law of 15 December 2004 concerning financial collateral arrangements (the 
“Collateral Law”) 

When adopting (and revising) the Security Act, the Belgian legislator did not intend to impact the regime of 

security interest resulting from the Collateral Law. The Law therefore mentions expressly that the creation of 

pledges on :  

 

(i) financial instruments, cash or bank receivable within the meaning of the Collateral Law; 

(ii) fungible financial instruments within the meaning of the coordinated Royal Decree nr. 62 of 10 

November 1967 relating to the custody of fungible financial instruments and the settlement of 

transactions in those instruments;  

(iii) dematerialised securities within the meaning of the Law of 2 January 1991 on the market of 

public debt securities and monetary policy instruments6; and 

(iv) dematerialised securities within the meaning of the Belgian Company Code7;  

 

may be made exclusively in compliance with the provisions of the Collateral Law. No registration in the 

pledges register will, therefore, be possible.   

 

To compensate for the impossibility to register such pledges (and therefore avoiding the dispossession 

requirement), the Collateral Law will mention expressly that the security documentation may enable the 

pledgor to dispose of the pledged assets without affecting possession or control. This amendment aims to 

allow a dynamic management of the pledged assets.   

 

The abovementioned provisions will enter into force on the date of entry into force of the Security Act. 

 

3. Registration Duties Code 
 

Changes are made to the Registration Duties Code to ensure that, as from the entry into force of the 

Security Act, the registration of the pledges on business assets and agricultural privileges are exempted from 

registration duties. The ordinary regime provided by the Security Act will indeed apply to those pledges (Art. 

34 Security Act). This amendment will enter into force on the date of entry into force of the Security Act. 

 

                                                                                                                                                                                        
3 Loi du 25 avril 2014 relative au statut et au contrôle des établissements de crédit / wet van 25 april 2014 op het statuut 
van en het toezicht op kredietinstellingen. 
4 Loi du 4 août 1992 relative au crédit hypothécaire / wet van 4 augustus 1992 op het hypothecair krediet. 
5 Loi du 12 juin 1991 relative au crédit à la consommation / Wet van 12 juni 1991 op het consumentenkrediet.  
6 Loi du 2 janvier 1991 relative au marché des titres de la dette publique et aux instruments de la politique monétaire / 
Wet van 2 januari 1991 betreffende de markt van de effecten van de overheidsschuld en het monetair 
beleidsinstrumentarium. 
7 Code de droit des sociétés / Wetboek van vennootschappen. 
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